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io2 YALE LAW JOURNAL 

Torts — Infant Trespasser upon Aerial Right of Way — Uninsulated Elec- 
tric Wires. — The thirteen year old plaintiff climbed a tree through which ran the 
uninsulated wires of the defendant company. The tree was standing near the 
highway, but was not on the defendant's land. He grasped a wire, and received 
the injury for which suit was brought Held, that the plaintiff could not recover. 
Peaslee, J., dissenting. McCaffrey v. Concord Electric Co. (1921, N. H.) 114 
Atl. 395. 

The courts are in conflict as to whether a small boy climbing in a tree, through 
which an electric company has a right of way for its wires, is a trespasser against 
the electric company. Some courts hold that he is a trespasser against the owner 
of the tree, but not against the electric company. Williams v. Springfield Gas & 
Electric Co. (1918) 274 Mo. 1, 202 S. W. 1; Benton v. North Carolina Public 
Service Co. (1914) 165 N. C. 354, 81 S. E. 448; Curtis, The Law of Electricity 
(1915) sec. 512; contra, Robbins v. Minute Tapioca Co. (1920, Mass.) 128 N.E. 
417. Another line of cases holds that when a company places an unattractive, 
though dangerous, instrumentality, in a place attractive to children, it is liable for 
any injuries suffered by a trespassing infant due to its uninsulated wires. Consoli- 
dated Electric Co. v. Healy (1002) 65 Kan. 798, 70 Pac. 884. It is negligent to 
leave uninsulated a highly-charged electric wire which passes through a tree near 
the roadside, for the company must anticipate that infants will climb in such a tree. 
Temple v. McComb City Electric Co. (1907) 89 Miss. 1, 42 So. 874; Sweeten v. 
Pacific Power & Light Co. (1915) 88 Wash. 679, 153 Pac. 1054; (1920) 18 Mich ; L. 
Rev. 426. Where a dangerous electric wire, impracticable of complete insulation, 
was placed in close proximity to the trellis-like support of another company, so 
that an infant, being attracted to climb the trellis, was injured by contact with the 
wire, the court held that the party responsible for creating the dangerous agency 
was liable. Stedwell v. City of Chicago (1921, 111.) 130 N. E. 729; 1 Thompson, 
Negligence (1901) sec. 1030. Some courts have in terms adopted the "Turntable 
Doctrine" in cases similar to the principal one. New York, New Haven, & Hart- 
ford Ry. v. Fruchter (1921, C. C. A. 2d) 271 Fed. 419; criticized in (1921) 30 
Yale Law Journal, 870; see (1915) 25 Yale Law Journal, 84; Comments 
(1919) 29 Yale Law Journal, 223 ; Jeremiah Smith, Liability of Landowners to 
Children Entering without Permission (1898) 11 Harv. L. Rev. 349, 434. The 
orthodox view, to which that of the principal case is analogous, is that a landowner 
has a right to the exclusive possession of his property, and that anyone trespassing, 
whether infant or adult, does so at his own risk except where the injury is caused 
by a wilful or wanton act Ryan v. Towar (1901) 128 Mich. 463, 87 N. W. 644; 
Gherra v. Central Illinois Public Service Co. (1918) 212 111. App. 48 (company 
not liable for injury received due to an uninsulated wire by a trespassing infant 
climbing a tree near the highway). The present decision follows its state prece- 
dents, but it seems as though it would have been better if the court had regarded 
the defendant as owing a duty to the infant, and not looking upon the trespass on 
the aerial right of way in such a highly technical sense, had allowed a recovery, as 
was done in a recent well-considered case which involved a similar technicality. 
Hynes v. New York Central Ry. (1921) 231 N. Y. 229, 131 N. E. 898. 

Torts — Proximate Cause — Injury Causing Disease Resulting in Death. — 
Due to the defendant's negligence, the decedent, a subway passenger, suffered an 
injury resulting in the bruising of her body. Some three weeks later she died of 
pneumonia. In an action brought by her administrator for negligently causing the 
death of the deceased, the jury found for the plaintiff. Held, reversing the judg- 
ment of the lower court that the plaintiff had failed to show an unbroken connec- 
tion between the wrongful act and the death. Greenbaum, J., dissenting. Santolo 
v. Interborough Rapid Transit Co. ( 1921 ) 196 App. Div. 34, 187 N. Y. Supp. 390. 
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A defendant is usually liable for any injury proximately due to his negligence, 
although the particular injury could not have been anticipated as probable. See 
Childs v. Standard Oil Co. (1921, Minn.) 182 N. W. 1001 ; Polemis v. Furness, 
Withy, & Co. Ltd. (1921, G. A.) 37 L. T. R. 940. Causal connection is not 
generally broken by the following facts: (1) instinctive acts of the plaintiff or 
third persons, if reasonable; Woolley v. Scovell (1828, K. B.) 3 Man. & R. 105; 
Scott v. Shepherd (1773, C. P.) 3 Wils. 407; (2) acts due to deliberate choice of 
plaintiff or third persons, if reasonable; Boggs v. Jewell Tea Co. (1919) 263 Pa. 
413, 109 Atl. 666; Vandenburg v. Truax (1847, N. Y.) 4 Denio, 464; (3) inno- 
cent, or indeed wrongful, acts of third persons, if foreseeable and reasonable; 
Brower v. N. Y. C. & H. R. Ry. (1918) 91 N. J. L. 190, 103 Atl. 166; contra, 
Andrews & Co. v. Kinsel (1901) 114 Ga. 390, 40 S. E. 300. See (1918) 27 
Yale Law Journal, 1087; (4) fright caused by negligence resulting in injury, 
such as a miscarriage; Ala. Fuel & Iron Co. v. Baladmi (1916) 15 Ala. App. 316, 
73 So. 205; contra, Nelson v. Crawford (1899) 122 Mich. 466, 81 N. W. 335; 
(5) disease, even though there was a pre-existing tendency toward it McCahill v. 
N. Y. Transportation Co. (1911) 201 N. Y. 221, 94 N. E. 616. Where, however, 
the injury caused insanity, and, while insane, the injured person committed suicide, 
death is held not to be a proximate result of the injury. Daniels v. N. Y., N. H. & 
H. Ry. (1903) 183 Mass. 393, 67 N. E. 424. There seems to be no sound reason 
for this holding. Beale, The Proximate Consequences of an Act (1920) 33 
Harv. L. Rev. 633, 645. A greater degree of liberality is shown in workmen's 
compensation cases than in those at common law when death resulted from a 
disease following an injury. State, ex rel. Jefferson, v. District Court (1917) 
138 Minn. 334, 164 N. W. 1012; Harper, Workmen's Compensation (2d ed. 1920) 
130. On facts similar to the principal case the finding of a workmen's compen- 
sation commission in favor of a plaintiff has been sustained. Driscoll v. Jewell 
Belting Co. (1921, Conn.) 114 Atl. 109. The distinction is without foundation. 
If disease brought on by injury causes death, the injury is the proximate cause of 
death, and the disease is not an independent cause. 1 Thompson, Negligence 
(1901) 150. Disease after an injury is as probable and foreseeable as any of the 
intermediate causes previously enumerated. No inflexible, definite principle of 
causation can be laid down. 1 Street, Legal Liability (1906) no; Parker v. 
Marlboro Cotton Mills (1920) 114 S. C. 156, 103 S. E. 512., Whether a particular 
disease is the result of a particular injury is a question of fact for the jury. 
Baltimore City Passenger Ry. v. Kemp (1883) 61 Md. 74; 1 Thompson, op. cit. 
154. It seems as if the court might well have upheld the verdict in the instant 
case. 

Torts — Recovery by Administrator on behalf of Beneficiary whose Negli- 
gence Contributed to Injury Causing Death of Intestate.— The administrator 
of a child killed by the defendant's negligence brought action under the Ohio death 
statute to recover damages on behalf of the child's parents. The trial court 
instructed the jury to disregard the contributory negligence of the parents in 
determining the right of recovery. Held, that the question of contributory negli- 
gence should have been submitted to the jury. Star Fire Clay Co. v Budno 
(1920, C. C. A. 6th) 269 Fed. 508. 

The Ohio statute (Gen. Code Ohio, 1910, tit 3, ch. 3, sees. 10770, 10772) under 
which this action was brought is substantially similar to Lord Campbell's Act 
In cases brought under statutes of this type many courts deny recovery to a negli- 
gent beneficiary, because it would be unreasonable to permit one who had negli- 
gently sacrificed another's life to profit by that negligence. Lee v. New River 
Coal Co. (1913, C. C. A. 4th) 203 Fed. 644, under W. Va. Code, 1906, ch. 103, 
sees. 3488, 3489; Kentucky Utilities Co. v. McCarty's Adm'r. (1916-) 169 Ky. 



